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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
KENNETH THOMAS MCGUIRE,
Defendant-Appellant.

NO. 48005-2020

Bonner County Case No. CR09-19-663

RESPONDENT’S BRIEF

Has Kenneth Thomas McGuire failed to show that the district court abused its discretion
by relinquishing jurisdiction and denying his Rule 35 motion?
ARGUMENT
McGuire Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
In 2019, authorities conducting a traffic stop on Kenneth Thomas McGuire for failing to

use his turn signal. (PSI, p. 2 (citations to electronic file named “Appeal Vol 1 – Confidential
Exhibits.pdf”).) McGuire showed signs of impairment, admitted to using illicit narcotics and
1

submitted to a field sobriety test, which he failed. (PSI, p. 2.) Upon searching McGuire’s vehicle,
authorities located a hypodermic syringe and a zip lock bag containing a ball of heroin. (PSI, pp.
2-3.)
The state charged McGuire with one count of possession of a controlled substance, one
count of unlawful possession of drug paraphernalia, and a persistent violator enhancement. (R.,
pp. 71-74.) McGuire bailed out, and the state filed a request for bench warrant after McGuire
attempted to pass off someone else’s urine with a spandex belt holding a bag and tubing. (R., pp.
101-103.) McGuire also admitted to using heroin and meth on June 2, 2019, and stated that he had
suicidal ideations and possessed a firearm. (R., p. 102.) On May 21, 2019, McGuire provided a
cold urine sample, which looked and smelled like lemon lime. (R., p. 102.) McGuire bailed out
again on June 19, 2019, and then tested presumptive positive for methamphetamine, THC and
opiates on June 21, 2019. (R., pp. 129-136, 142.) McGuire failed to appear for court on numerous
occasions, failed to show for testing on June 24, 2019, and tested positive for methamphetamine
on June 25 and 28, 2019. (R., p. 142.) The state filed a request for bench warrant, and McGuire
was taken into custody. (R., pp. 141, 150.)
McGuire entered a plea of guilty to possession of a controlled substance and the persistent
violator enhancement, and the state agreed to dismiss the paraphernalia charge. (R., pp. 153-162,
171.) McGuire bailed out once more, and the state filed a request for bench warrant after McGuire
reported for testing, but left without providing a sample. (R., pp. 174-177, 179-181.) The district
court sentenced McGuire to five years, with two years determinate for possession of a controlled
substance, and retained jurisdiction. (R., pp. 186-188.) Following a period of retained jurisdiction,
the district court relinquished jurisdiction and executed the underlying sentence of five years, with
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two years determinate and credit for 232 days served. (R., pp. 199-200.) McGuire filed a Rule 35
motion, which the district court denied, and then filed a timely appeal. (R., pp. 210-213, 216-220.)
On appeal, McGuire argues that “the district court acted arbitrarily and unreasonably,
representing an abuse of discretion, when it decided to relinquish jurisdiction and when it refused
to reduce his sentence, especially in light of the additional information he presented with his Rule
35 motion.” (Appellant’s brief, p. 9.) McGuire has failed to show that the district court abused its
discretion by relinquishing jurisdiction and denying his Rule 35 motion.
B.

Standard Of Review
The decision to place a defendant on probation is a matter within the sound discretion of

the district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Reed, 163 Idaho 681, 684, 417 P.3d 1007, 1010 (Ct. App. 2018) (citations omitted). Rehabilitation
and public safety are dual goals of probation. State v. Le Veque, 164 Idaho 110, 114, 426 P.3d
461, 465 (2018). A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521. State v. Reber, 138 Idaho 275, 278, 61
P.3d 632, 635 (Ct. App. 2002) (citing State v. Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct.
App. 1982)).
“If a sentence is within the statutory limits, a motion for reduction of sentence under Rule
35 is a plea for leniency, and we review the denial of the motion for an abuse of discretion.” State
v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating whether a lower court
abused its discretion, the appellate court conducts a four-part inquiry, which asks “whether the
trial court: (1) correctly perceived the issue as one of discretion; (2) acted within the outer
boundaries of its discretion; (3) acted consistently with the legal standards applicable to the
specific choices available to it; and (4) reached its decision by the exercise of reason.” State v.
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Herrera, 164 Idaho 261, 272, 429 P.3d 149, 160 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

McGuire Has Shown No Abuse Of The District Court’s Discretion
The record shows the district court perceived its discretion, employed the correct legal

standards to the issue before it, and acted reasonably and within the scope of its discretion.
At the rider review hearing, the district court stated that “it’s been many, many years that
the Court has been well aware of [McGuire] and [his] history.” (Tr., p. 44, Ls. 17-19 (citations to
electronic file named “Appeal Vol 1 – Transcripts.pdf”).) The district court acknowledged that
McGuire has “a significant criminal history,” and that he does “have mental health issues, [he]
came from a family that struggles with a lot of addiction issues. [He’s] had some significant
tragedies in [his] life. But [he’s] been given opportunity after opportunity.” (Tr., p. 44, Ls. 2025.) The district court stated that McGuire’s “been in mental health court with Judge Mitchell,
and [he] actually initially [was] terminated from mental health court, sent on a rider, came back
and Judge Mitchell put [McGuire] in metal health drug court a second time and [he] did do very
well then.” (Tr., p. 45, Ls. 1-6.) The district court then stated that “after [McGuire] graduated,
[he wasn’t] being so closely supervised, [he] had these relapses, we had these cases, a number of
cases." (Tr., p. 45, Ls. 7-9.)
McGuire “went back and forth about whether [he was] willing to even try a rider, [he was]
very resistant at sentencing. Finally said yes, and so the Court was willing to give [McGuire] that
opportunity,” but the district court found that McGuire “squandered the opportunity.” (Tr., p. 45,
Ls. 19-24.) The district court stated that when it “look[s] at somebody that goes into programming,
does the work, but says I’m smarter than everybody else, I could do this stuff, this is a waste of
time, gets off their meds . . . [McGuire] just did not do well on the rider.” (Tr., p. 46, Ls. 1-7.)
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The district court stated “[t]hat was very clear that was [his] one opportunity to prove that [he]
could get [himself] cleaned up again and get back on probation.” (Tr., p. 46, Ls. 7-10.)
On appeal, McGuire argues that his “mental health condition” and “efforts to resolve his
suffering before insisting that the medications stop” show that the district court abused its
discretion by relinquishing jurisdiction. (Appellant’s brief, p. 8,) Additionally, McGuire contends
that his contact with “his previous mental health counselor,” and “safe and sober housing with his
elderly grandparents” show that the district court abused its discretion by denying his Rule 35
motion. (Appellant’s brief, p. 9.) McGuire’s arguments do not show an abuse of discretion.
McGuire’s LSI score is twenty-eight, placing him in the moderate risk to reoffend category.
(PSI, p. 2.) His extensive criminal history consists of numerous felonies and opportunities on
probation.

(PSI, pp. 3-4, 29-42.)

The presentence investigator stated that “[w]hile it is

commendable Mr. McGuire has recognized his thinking errors and expressed his desire to address
these problems, he has failed to use the coping skills he learned over years of treatment and
supervision.” (PSI, p. 5.) The presentence investigator added that McGuire “failed to implement
these skills on an independent level, as he was placed on unsupervised probation in 08/2018 and
self-reported he relapsed in 09/2018,” and that “he has continued to commit crimes similar to those
he has already been convicted of, which speaks to his continued thinking-errors, and lack of
concern for the safety of the innocent public.”

(PSI, p. 5.) The presentence investigator

recommended that “McGuire be sentenced to the physical custody of the Idaho Department of
Corrections.” (PSI, p. 5.)
In the addendum to the PSI, the case manager stated that “McGuire showed a disconnect
for his accountability and negative behavior,” and “while he was doing well in T4C, he was not
performing the same as he was in the CBI-SA class.” (PSI, p. 108.) The case manager stated that
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McGuire “claims to have taken cognitive behavior classes previously, and he should be teaching
the classes. He refused to see the value in retaking the class or taking any program that was offered
to him.” (PSI, p. 108.) McGuire “threatened to relinquish himself upon arrival to the NICI facility
and by his disciplinary history, his behavior has not shown any progress.” (PSI, p. 108.) McGuire
told the case manager that the rider programs are “‘a waste of time,’” that he “‘wasn’t learning
anything in them,’” that he did not intend on changing his ways when he completed retained
jurisdiction, that he’d continue “‘doing what he has always done,’” and that the other offenders
were all “‘punks.’” (PSI, p. 108.) The case manager stated that “McGuire’s resistance to the
program and continued intimidating mannerisms, he would not be a good candidate for probation
and would present an unacceptable risk to the community,” and therefore recommended that the
district court relinquish jurisdiction. (PSI, pp. 108-109.)
McGuire’s violations on pretrial release and negative attitude throughout his period of
retained jurisdiction shows that the district court’s decision to relinquish jurisdiction is reasonable
and justified. McGuire’s insufficient performance during his period of retained jurisdiction and
his repeated criminal behavior after numerous opportunities on probation show that he is not a
suitable candidate for a period of community supervision. McGuire’s mitigating factors fail to
warrant a reduction of sentence pursuant to his Rule 35 motion. The sentence of five years, with
two years determinate and credit for 232 days served is reasonable, and provides proper protection
to the community, as well as deterrence to McGuire’s criminal behavior. The record shows that
the district court reviewed and considered the facts in this case, and McGuire has failed to show
that the district court abused its discretion by relinquishing jurisdiction and denying his Rule 35
motion.
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CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 26th day of February, 2021.

/s/ Kenneth K. Jorgensen____
KENNETH K. JORGENSEN
Deputy Attorney General
ZACHARI S. HALLETT
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 26th day of February, 2021, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/ Kenneth K. Jorgensen____
KENNETH K. JORGENSEN
Deputy Attorney General
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